Fencing of Swimming Pools Act 1987 {the Act)

Sectlion 6:- Special Exemptions:-

{1} A territorial authority, may by resolution, grant an exemgption from some or all of
the requirements of this Act in the case of any particular pocl where the territoria
authority is satisfied, having regard to the particular characteristics of the
property and the pool, any other relavant circumstances, and any condition it
imposes under subject (2) of this section, that such an exemption would not
significantly increase danger to young children.

(2} In granting an exemption under subsection (10 of this section, the territorial
authority may impose such other conditions relating to the property or the pool as
are reasonable in the circumstances

(3} Any exemption granted or condlition imposed under this section maybe amended
or revoked by a territorial authority, by resolution.
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[:3C. AMENDMENT ANE REPLACEMENT OF SCHEDULE~~
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| Rist. 5130 inserted on 1 July 1992 by 1993 No 150, s92(13.

14 AMENDMENT TO FENCING ACT 1978~

The Fencing Act 1578 is heveby amended Iry insertin

o, after sectien 9, the foltowing

section:
ngA CONTRIBUTIONS WHERE FENCE REQUIRED BY FENCING OF SWIMMING
POOLS ACT 1987--

ith the Fencing of

"Where any person is reguired fo provide a fence in order fo comply w

Swimming Pools Act 1587--
(a2} Al work on that fence that is reguired because of the application of that Act and

would nol otherwise be reguired shall be the responsibility of the owner of the

swimming pool; and

"{b) No person, other than the own
any contribution under this Act to the work on 2 fence greater than the

contribution that the person would be required to malke fo the work on a fence
{whether of the same type or not}) if the swimming pool did not exist.”

er of the swimming pool, shall be required to male

SCHEDULE

iSections 13B, 13C]

[MEANS OF COMPLIANCE] FOR FENCES UNDER THIS ACT

HEIGHT
1.(1) The fence shall extend--
(a) At feast 1.7 metres above the groun
Status Locs! Government Legisiation
Annctated 1o 2000, Ne. 7 - 3 Apri 2000
Query. Page

¢ on the oulside of the fence; and
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(&) At feast 1.0 meefres above ARy pronanet projection frem ¢r ehject
placed on the ground awiside and within L2 metres of the {eace.
(3} Notwithsianding subciause {I) of thi

s

perforated material, nefiing, ey mesh and

n

a dimension (other than the ciremmference or perimeter) greater than 10 mim, the fence
chadl extend af jeast 1.8 meires above the ground o the projection or object.

GCROUNE CLEARANCE
2. Any clearance between the hottom of the fence and eround level shali not ex ceed 106

JitH IR

MATERIALS

3. Al materizls and compenents shall be of a durable nature and shail be erecied 50 a8 to
inkibit [any child vnder the age of 6 vears] from climbing over or crawiing under the fence
frem the outside,

4. Except where the fence is horizontally clese-boarded [or is made ¢f perforated material,
netting, or mesh}, the spacing between adjacent vertical pales, pi reig, oF other posts shall
neot exceed 100 mm at any point.

5, All fencing supports, rails, rods, and wires, that are not vertical, and all bracing that is
not vertical, shall be inaccessible for use for climbing from the outside.]

[SA. Notwithstanding clause 5 of this Schedule, a fence may have horizontal supports, rails,
rods, or wires, that are accessible for use for climbing from the outside, and horizontal
bracing that is aceessible for such use, if-
(a) The distance between any 2 of them at any pointis at least 900 nun; and
(b) There is no otber support, rail, rod, wire, or bracing (other than a vertical rail)
between the same 2 at any poind.]

6. Where any perforated material, netting, or mesh is used, no opening in that material,
net{ting, or mesh shall have any dimension {other than the cirevinference or perimeier)

greater than 50 mm,

7. Al perforated material, netting, o mesh matexial shall be firmly attached 2t hoth fop
and bottom fo a rail, pipe, or similar firm structure, or otherwise be of such a nature that
the fence cannot readily be crossed by children under the age of 6 years.

GATES AND DOORS
8. Every gate or door shall be se constructed as to comply with the refevant reguirements
of clauses I to 7 of this Schedufe, and shall be so mounted that.-
‘() Tf cannot open inwards towards the immediate pool area:
(b) ¥ is clear of any obsiruciion that couid bold the gate or duer epen snd no oiliey
means of holding the gate er door open is provided:
(¢) When lifted up or pulled down the gate or door dees not release the latching device,
come off fis hinges, or provide a ground clearance greater than 190 mm.

OPERATION OF GATES AND DOORS

5.
(1) Every gate or door shall be fitted with 2 Iatching device.

e Losg! Government Legislation

2000
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Annotated (0 2000 No 7 -3 A
Query. Page 9
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(1) Wiere the lntehipg device iy aecet ible from The ouiside of il
H

reaching over the fence, gate, o door oy through a hole fn 1he fence, 95ie, 6 GOTY,

soint of zny hofe giving access 10 ¥ ghall he al

the intching device pad the lowes g
E =]

b4
&
ieast 1.2 metres above the grownd on the outside o the fence

Ty ere the lntehine device ic atherwise accessibie [ream the auiside of the fence, gain,

r EEE-%

(
kS
or door, the iatehing device shall be af feast 1.5 mictyes above the ground on the

utsicde of the fence,

1. Every gate or door shall be firced with a device thal will awtomatieally retarn ke gaie
ar door (o the closed positien and operate the Intehing device wken the gate or dooris
siztionary and 1506 mun from the ciosedd aind secnred position.

DOORS IN WALLS OF BUILDINGS

1. Where any building forms part of & fence and the pool is not contained within the
Busbding, any door that gives access 0 {lie immediate poc area need ot comply with the
reguirements for gates or doors set out in clauses § to 10 of this Sehedule to the extent (it
any) that the territorial anthority is satisfied that such compliance is impossible,
unreasonzble, or in breach of any other Act, regnlation, er ylaw, and the dooy is fiited
with a locking device that, when properly operated, prevents the door from being readily
opened by children under the age of 6 vears.

Hist chedule; omitted expression "Section 8" and substituted expression "Sections 138,
13C, 1st July 1992 by s92(1) of 1991 No 150

Hist. Heading, omitted word "REQUIREMENTS" and substituted words "MEANS OF
COMPLIANCE" on 1 July 1992 by 1991 No 150, s92(1}.
{ Editoriai Note: 1991 No 150 substitutes for the word "REQUIREMENT" whereas
the origina! schedule heading actualiy contained the word "REQUIREMENTS". }

Hist, C1.3 omitied words "any person® and substituted words "any child under the age of 6
years” on 20 November 1989 by 1989 No 117, s2(1).

i

Hist, C1.4 inserted words "or is made of perforated materiai, netiing, or mesh" on 20
November 1689 by 1989 No 117, s2(2).

Hist. CL5 repealed and CLS & CLSA substituted on 20 November 1689 by 1589 Ne | 17,

s2(3). The repealed CL.5 is listed below for reference.

“e Al fencing supports, rails, rods, wires, bracing, or other similar posts shali be on
chimbing from the

the inside of the fercing and shall be inaccessible for use for chimt

iorela B
ouiside.

FENCING OF S‘Jz-*’EE\-’EE\-ﬂNG POOLS AMENDMENT ACT 1889

Ay

Annotzted to 2000, Ko, 7 - 3 April 2000

L s

Qraery: Page 10

A 4



Puble Act 1389 Neo 137

CONTENTS

Title
Shkort Title
Schedule amended

Fed e

FENCING OF SWIMMING POOLS AMENDMENT ACT 1985
Public Aet 1989 No 117
An Act to amendlthe.Fencing of Swimming Fools Act 1587
|26 November 1989

BE IT ENACTED by the Parliameni ef New Zealand as follows:

1 SHORT TITLE -
This Act may be cited as ihe Fencing of Swimming Pools Amendment Act 31289, and shall
be read together with and deemed part of the Fencing of Swimming Pools Act 1987
{he}reinaﬁer referred to as the principal Act).

2 SCHEDULE AMENDED -
(1) The Schedule to the principal Act is hereby amended by omitling from clanse 3 the
words "any person", and substituting the words “any child under the age of 6 years™.

{2) The Schedule to the principal Act is hereby further amended by inserting in clause 4,
after the words "close-boarded", the words "or is made of perforated material, netting, or
mesh".

(3) The Schedule to the principal Act is hereby further amended by repealing elanse 5, and
substituting the foliowing clanses.

&, All fencing supports, rails, rods, and wires, that are not vertical, and zfl bracing that is
not vertical, shall be inaccessible for use for climbing frem the outside.

"5 A, Notwithstanding clause 5 of this Schedule, a fence may have horizental supports,
rails, reds, or wires, that are accessible for use for cHmbing from the outsidge, and

Slatus Local Government Legislation
Annataied 1o 2000, No. 7 - 3 Aprii 2000
Cuery. Page 11
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orizontal hracing that iy accessible fer such wse, -
5y peintis atieact 26

"(kY There is no ether support, radl, vod, wire, or bracieg (otie

*{a} The disiance between awy 1 of them at 2

tt

between the same 2 arany polut.

o609

The Fencing of Swimming Poeols Aci 1987 is administered in the Department of Internal
Affairs,

©1992 - 2006 STATUS PUBLISHING

~ Status Locai Government Legisiation
Annctated to 2000, No. 7 - 3 Aprll 2060
Query. Page 12

A€



i
Waitakere City Council

—_ e o S ey
Fo Jelicag o waiiipnrave

EXEMPTION APPLICATION FORM FOR SPA & SWIMMING POOLS

T P

The Operational Compliance Manager
waitakere Ciry Counci
Privgtz Bag 93109 OFFICE USE ONLY

Henderson

© SITE ADDRESS:

O‘V;\[ERS N-_\NIE: FEEEE R TR R

FEE— T
O MeMrsiMissvs. DR E B
~ _/

ABA NOI e
{IF APPLICABLE}

Hereby make appiication for an exemption from the standard fencing controls relating to poois.

| propose to make or have already made the following arrangements for the security of my pool:

. T
LS -I(“,ll:\r--:

Saas BEENT TN e g

Reasons why proposal should be granted: (Sze reverse):

Qur pool buitder suggested marking a fence immediately in front of our poo!, when we applied for our pool building
consent. Before filling our pool, I telephoned Council who faxed me a copy of the foncing requirements. My assumption from
this was that along with our boundary wall being in compliance, I was required to put high locks on doors and latches on
windows accessing s area. We then decided not to build the fence immediatety in frong of the pool as this did not appear to
be a jegal requirement. We were not aware that we would be required io apply for an amendment o our consent,

Apart from an area of landscaped garden, our pool arca only contains items that we use in conjunction with the pool
being cutdoor seating, BBQ and a change room area. This arca can be completely locked from the house. We have a separaie
laws/play area on the opposite side of our home with access to the area completely separate from the pool arca. Children are
able to enterfextt our home from the lawn area without the need to be anywhere near the pool area.

As our pool area is not large, is solely used for use with the pool and does not encurmiber any play area, sheds,
clothestines etc, we wish to apply for an exemption to fonce immediate in front of the poot as per our consent. The fandscaped
garden behind the pool is not 4 pedestrian area. We therefore woukd like to apply for an exemption for this also, in case o the
futre gardens surrounding pools are not atlowed. ,

ADDRESS FOR
CORRESPONDENCE: .. 7.

Npte the explanation and veguirements on the reverse of this form.
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Waitakere City Council

Te Tuico 0 Waitdkare

EXEMPTION APPLICATION FORM FOR SPA & SWIMMING POOLS

= Manzger

The Operstionel Complian
Waitakere City Council
.!_J"\r.‘ g Bag 3109
Sengerson

‘ SITE ADDRESS:

WAITAKERE CITY |~ 7

QFFICE USE ONLY

OWNERS NAME:

ieivirs/ Miss/ivs
ABA NO:

{iF APPLICABLE}

Hereby make applicaticon for an exemption from the standard fencing controls relating to pools,
¥ ; £

{ propose to make or have already made the following arrangements for the security of my poch:

KNS foy AAE A i s Aopdlhny WP el e v BT e Foavnly e I
Lot b T WA £ e s T PR Fiiooy Rew §XFE
FLisie  prren LT DAoL g frfes
Reasons why propesal shouid be granted: {Ses reverse):
P dl s T P o PP PAG T g el /{{; $
—F

ADDRESS FOR




WAITARERE ¢17¥ Cotgy
28 JAN 2005

Dave & Cherryl Marriott
7 Bannings Way, Hobscnviile, AUCKLAND
Email: domarrictt@xira.co.nz. Ph 08 4160123

The Operational Compliance Manager
Waitakere City Council

Private Bag 9310¢%

Henderson

26 January 2005

Ref- Pool at 7 Bannings Way, Hobsonvilie
Appilication for exemption from the standard fencing controls reiating o poois

Dear Sir,

Following the determination by Randerson J of various aspects of the Fencing of
Swimming Pools Act 1987, and a lefter of guidance received from Mr Max Wiide, Field
Services Manager, Waitakere City Councll, | wish to apply for an exernption from the
standard fencing controis relating to pools.

Background

My wife and | purchased the property in June 2003, and as part of the purchase process
obtained various documentation from the Council. These included a compliance
certificate issued {0 the previous owner in respect of the pool fencing, and other
documentation that indicated that the fencing satisfied the Council's requirements. In
April 04 following a Council inspection, the Council issued proceedings against us
alleging that the fence was non-compliant. Much of this issue has now been cleared up
by the recent Randerson J. High Court judgment.  Mr Wilde's letter of 18 January,
raises concerns over the size of the “immediate pool area” and consistent with the
Randerson J determination, suggested that way forward would be tc seek a specific
exemption to cover the revised interpretation of the Act.

Differences between previous and new Council interpretation of pootl area.

Please refer to the attached drawing. When the pool was first instalied the pool area
was determined by the area a-b-c-d-e-f-g-h-i-i-K. In approx 2000, the Council redefined
the area and required a gate to be installed at g. Thus for the past 5 years the pool area
has been the area a-b-c-d-e-f-g.

In the letter from Mr Wilde dated 18 January, the Council proposes to further isoiate the
grass area from the pool area — reducing the pool area 1o a-h-c-A-A-f-g.

Current arrangements for security of the pool

The pool is currently bounded by a perimeter fence, comprising the property boundary
fence (timber, brick, and wrought iron 1500 - 2000 mm high} and 2 walls of the house.
Door and window openings through the house wall comply with the recent Randerson

2B AL



