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14 AMIENDMENT TO FENCE

The Fencing Act 1878 is liereby amendet inserfing, b, the faliowing
section:
ngA. CONTRIBUTIONS WHERE FENCE REQUIRED BY FENCING OF SWIMMING

POOLS ACT 1987--
"W here any person is reguired 10 provide z fence in order to comply with the Fencing of
Swimming Pools Act 1587+
"(2) Allwork en that fence that is ye quired because of the appiication of that Act and
would not otherwise be reguired shall be the responsibility of the owner of the
swimming poal; and
v(h) No person, other than the ewner of the swinmming pool, shall be reguired to make
any contribution under this Aci 1o the work on 2 fence greater than the
contribution thai the persen would be vequired 1o make fo the work on 2 fenee
. (whether of the same type or 101 if the swinsming pool ¢id not extst.”

MEANS OF COMPLIANCE] FOR FENCES UN




we nnder he fenen

'Ln,;

4. Exceprwhere the
neiting, or meshl, fhe spacing b

not exceed 100 mm atany po:ni.

15, All fencing supporis, rails, rods, and wires, that ave not vertical, an

g
not vertical, shall be inaccessibie for nse foy climbing from the Oixf‘:l(]C]

SA. Notwithstanding clzuse 5 of this Schedule, 2 fence may have horizontal supports, rails,
yods, or wires, that are accessible for use for clim
bracing that is accessible for such use, H-

{a) The distance between any 2 of them at any pointis at least 300 mm; and

(b) There is no other support, rail, vod, wire, or bracing (other than a ver tical rail}

between the same 2 at any point.]

=

ng from the outside, and horizontal

or nresh is used, no opening in that matert
(other than he eircumference or perimeter)

5. Where any perforated material, nefling,
netting, or mesh shall inve any dimension
gr ¢ater than 50 m,

7. Al perforated material, netting, or mesh material shall be {finmly atiached 2t both top
and bottom fo a rail, pipe, or similay firm structure, or otherwise he of such a nature that

the fence cannof readily be crossed by children under he age of & years.

GATES AND DOORS
§. Every gate oy door shail beso ceuqfr*:cfw as o comply with the
of elauses 1 1o 7 of 1his Schedule, and shall be so mounied thai—
(&) Ti cannet open inwards towards 1]!L smnedinte pool area
{1} 11 is elear of any ebsirnction thai couid huid the gaie ur dour vpen and 1o

means of holding the gate ar door open ig ;};'e\.-'ideéz
e} When Bfied vy or pulicd down the gate or door doos not relense the

(RN
pry
.y
oy
s
-

come off H1s hinges, or provide a g}'mm-ﬁ ciearanee erester than 166 mm.

SPERATION OF FATES AND D e

1y Every gate or door skt
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witl a Jocking device that, v
opened by children under he age of 6 years

13C", st July 1992 by s92(1 Jof 1991 Ne ‘50

PREGUIREMENTS" and substituied words "MEANS CFF

COMPLIANCE" on ] July 1992 by 1991 No 150, s92(1}.

[ Editorie] Note: 1981 No 150 substitutes for the worg’ REQUIREMENT" whereas
the original schedule hezding act nelly contained the word ' REQUIREMENTS"

4 substitnied words "any child under the age of
years” on 20 November 1989 by 1689 Ne 117, s2{1).

Cl.4 inserted words “or is made of per
November 1989 by 1989 No 117, 52(

"5 Ajifencing supports, rails,

lhe inside of the fencing and shait g
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FENCING OF SWIMMING

An Act to amend the Fencing of Swimming Pocols Act 1987
{26 November 1989

BE 1T ENACTLED by the Paritament of New Zealand as follows:

1 SHORT TITLE -
This Act may be cited as the Fencing of Swimming Poois
be read together with and deemed part of the Fencing of Swinmming Pools Act 1987
{hereinafter referred 1o as the principal Act

Anmtendiment Act 1989, and shal

2 SCHEDULE AMENDED -
{1y The Schedaic 1o the nrineipal Aet is hereby amended by omitting from clause 3 the
words "any person’, and substitnting the words "any child wnder the age of & vears™,

(2} The Schednle 1o the principat Act is hereby further smended By inseriing in clawse 4,
sfter the words Vclose-boarded™, the words "or is made of nerforated material, netting. o1

{33 The Schedule 1o ihe p
snbstituting the following clanses.

pnorts, vaiis, rods, and wives, thai are not vertical, ant 4 &) bracing thot s
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To Tulag o Waitabers

EXEMPTION APPLICATION FORM FOR SPA & SWIMMING POCOLS
The Cperztional Compliance Managar |
\J\.f:;li:ake:'e CE.'ﬁ/ Coungt L QOFFICE USE ONLY
Privare Bag %3103
Henderso -

WAITAKERE CITY

h]VlSIMleJNLSDQéM;\é~Q&Mﬁf%?\}mf SWRNO: ot

{tF APPL[CABLE}

Hereby make appiication for an exemption from the standard fencing controls relating to poois.

| propose to make or have a [eady made the roli\/mg arrangements for the security of my ncol: %
K, aipXed L\ j;oof S o aune LA
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Reasons why proposal shonid be granted: (See reverse):
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CHARTERED ACCOUNTANTS L_T")

2" Ficor, 159 Vestey Drive, Mt Wailington. Auckiand 6
2.0, Box 22540, Omhuhu
Teiephone: (08} 572-5535
Fax No: (08) 573-5585
R OOURGH

RS MR P

COMPANY: WAITAKERE CITY COUNCIL ¢ 4 MAR 2005
FAX NUMBER: 836 8064

ATTENTION: John Koolen

DATE: 11 March, 2005

FROM: Brett Maingay

NO OF PAGES: 2

IMPORTANT NOTICE: This facsimiie is CONFIDENTIAL. [f you are not the addressee any use, disclosure or
copying of this document is strictly prohibited. If you are net the addressee, please nofify us by teiephone and
destroy this document immediately. Thank you.

John,

Not sure if it is you that | am meant 1o be addressing this to. if not please pass
on to the correct person.

Thanks for sorting out the call over hearing. | trust this happened okay and we
have not caused any problems in this regard. My understanding was that you
were going to notify the court that you had given us further time to correct the
problem and apply for “special exemption’.

I am told that the closing mechanism has been tighfened and now closes as
required. | would be grateful if Council could check this and satisfy
themselves that this is the case. Tracy Keatley is the tenant and her phone
number is 817 8746.

frw add;ticn ] a‘taf“!" t"ae comp’e ed Application ‘for Exefno*im form af}d a

o Plaiplic) W Sw e

I am hopeful this will now see this matter at an end. Please advise if any
probtems remain.

Regards,

Vo,

Fi
g
;’z’ / %

Brett MHaingay
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To Tatao a0 Waitahere

EXEMPTION APPLICATION FPORM FOR SPA & SWIMMING PCOLS

ance Mz anager

The Operationa! Co
Waitakere City Council
Private Bag 93109
Henderson |

i SITE ADDRESS:

IAITAKERE CITY

| OFFICE USE ONLY

RN
f—}{’di’/\/’? LY Ha T ,"’ i
Mir/vlvs/Misefvls. .. @M ........ TP SWE NOz .ot
ABA NG:
(IF APPLECABLE\

Hereby make application for an exemption from the standard fencing controls reiating to pools.

I propose to make or have aiready made the following arrangements for the secusity of my poot:

Jee attochke c‘y/f/él}a’cgv}%.
I

Reasons why proposal should be granted: {See reverse):

See oacked ALA Ao,/
I

ADDRESS FOR
L /
CORRESPONDENCE: . ?OMQ%”A@#W“W;@’ﬁ .. .... yAene
7

CC. /K rootds/ Lo @ Oroasra

APPLICATION FEE: $230: 0 (onie of?)

Note the exnianation and requirements on the reverse of this form.

AlO




BETWEEN

AND

Al

AFFIDAVIT IN SUPPORT OF
AN EXEMPTION PURSUANT
TO SECTION €& OF THE
FENCING OF SWIMMING
POOLS ACT 1887.

THE  WAITAKERE  CITY
COUNCIL
Blaintiff

PETER BRUCE GRAHAN and
NICOLA JANE GRAHAM
Defendants

AFFIDAVIT OF PETER BRUCE
GRAKAM AND NICOLA JANE
GRAHAM
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AFFIDAVIT IN SUPPORT OF AN EXEMPTICON PURSUANT TO SECTION 6 OF
THE FENCING OF SWIMMING POOLS ACT 1887,

Our full names are Pster Bruce GRAHAM and Nicola Jane GRAHAM, We are
the legal owners of the address of 70 Manhattan Heights, Glendene, VWaitakere

City.

The purpose of this affidavit is to seek a special exemption for the swimming poal
fencing at our home address of 70 Manhattan Heights, Glendene pursuant o
Section 8 of the Fencing of Swimming Pools Act 1887.

Background information

As background information to this matter, we purchased this address from a Mr
and Mrs SOWTER in the latter part of 2003. Prior to our purchase, on 12 May
2003, the Waitakere City Council had served notice on the SOWTER's of the
Councils belief that the fencing of the swimming pool and spa pool at the address
of 70 Manhattan Heights, Glendene, no tonger complied with the regulations of
the Fencing of Swimming Pools Act 1987. This culminated in the SOWTER’s
being prosecuted by the Council. An information being was laid as a result in the
Waitakere District Court on 1 October 2003.

On 30 January 2004 this Information was withdrawn and later a new one laid in
our names, as we were now the legal owners of the Manhattan Heights address.

From the sale agreement we had with Mr and Mrs SOWTER when purchasing
the address ai Manhattan Heights they undertook to resolve this issue with the
Waitakere City Council by either receiving a favourable outcome from a District
Court hearing on the matter or by paying for the installation of new swimming
pool fencing at the address as outlined by the Council.

Correspondence between Mr SOWTER and the Waitakere City Council has
continued over this issue throughout 2003 to the present time as we have
supplied him with the authority to act on our behalf as the new owners. This was
done considering that any pecuniary penalty would ultimately fall o him. In
essence Mr SOWTER's belief, and subsequently ours also, was that the current
swimming pool fencing at cur address did in fact comply within the regulations of
the Fencing of Swimming Pools Act 1887.

The swimming pool at our address was instalied by the SOWTER's in 1996 and
at the time of that installation a code of compliance certificate was granted by the
Waitakere City Council pursuant to Section 43(3) of the Building Act 1881. We
have attached to this affidavit and marked as appendix A, a copy of that code of
compliance certificate dated 1 August 199€.

A2



10.

11.

71 In 1958 / 2000 additions were made to the house, which resulted in a new
bedroom protruding over into the swimming poo! area. This alteration
resulied in a slight change of the existing swimming pool fencing. A code
of compliance certificate was obtained for this alleration. We have
attached fo this affidavit and marked as appendix B, a copy of that code
of compliance certificate dated 21 January 2000.

7.2  Mr SOWTER has advised us that the Waitakere City building inspector
that carried out the inspection of the final building alterations at that time
also reviewed the new swimming pooi fencing at the same time and
assured him that # was within the regulations of the Fencing of
Swimming Pools Act 1887. :

As we understand, in 1998 a booklet of guidelines was designed by the
Depariment of Internal Affairs for territorial authorities on the Fencing of
Swimming Pools Act 1987. As a result of these new guidelines the Waitakere
City Council then undertook to revisit all swimming pool owners {o re-evaluate
the previous code of compliance certificates that had been previously issued, as
ours had been in 1996.

Whilst the fencing at our address had uftimately not changed significantly since
1996 the Waitakere City Council following their visit in 2003 now required new
swimming pool fencing to be installed as we have outlined on the attached
sketch plan attached to this affidavit and marked as appendix C.

As you will be aware, as a result of a large number of prosecutions laid by the
Council against swimming pool owners in Waitakere City a hearing on this issue
was conducted in the Auckiand High Court on 2 August 2004. On 1 October
2004 a reserved decision was given by Justice RANDERSON as to what the
Court believed was the guidelines that should be taken when considering
whether a swimming pool was fenced pursuant to regulfations in the Fencing of
Swimming Pools Act 1987. We will detail parts of this judgment later in this
affidavit.

What culminated from Justice RANDERSON's decision was that the Waitakere
City Councit once again reviewed the fencing at 70 Manhattan Heights,
Glendene and then provided us with a further location where they considered
that new swimming pool fencing should be located along with two other aspects
to do with a gate and some fencing underneath the stairs thal needed
modifications before the fencing could comply with the Fencing of Swimming
Pools Act 1887. We have aftached with this affidavit and marked as appendix D
a sketch pian outlining the new position that Council required a fence o be
placed in order to satisfy the issuing of a code of compliance certificate.

114 We would like to add at this time that we fully intend to make modifications
in respect of the two other aspects of this review by the Council, being the

AR
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14.

15.

!\)

remmoval of a wooden bracing on one of the swimming pool gates and the
complying of a gap ro greater than 100mm on some the under sialrs
fencing.

Exemption sought

What we will highlight in the following paragraphs of this affidavit is our request
for an exemption io the swimming pool fencing at our address pursuant {0
Section 6 of the Fencing of Swimming Pools Act 1987 and the reasons why this
request is sought.

Section 6(1) of the Fencing of Swimming Pocis Act 1387 states:

sUnder section 8 territorial authoriies may grant exemptions from the
requirements in the Act for particuiar pools. Territoriai authorities can alsc impose
special conditions on a property and & pool. A counclt may only grant an
exemption, or impose a special condition, if, after having regard to the
characteristics of the pooi and the property, it is satisfied that it would not
significantly increase danger to young children. No exemption is required for
a new pool fence, or an alteration to an existing fence, if the new or altered fence
is at least as safe as one built in accordance with the standard in the schedule of
the Act”.

Whilst the latter sentences of section 8(1) govern our existing poot fencing “as it
is at least as safe as the one built in accordance with the standard in the
schedule of the Act” when it was first approved in 1996, it is the portion of that
subsection that we have highlighted in bold lettering that forms the basis of this
request for the exemption.

To define this request accurately the Waitakere City Council have advised us that
the only reason they will not supply our swimming pool area with a code of
compliance certificate, aside from the gate and under stairs fencing gap, is
because direct access is needed to be prevented to the “immediafe swimming
pool area from the Jarge lawn and garden area’. We have been advised that the
remainder of the fencing of our swimming pool area is within the regulations of
the Fencing of Swimming Pools Act 1987 and therefore the sole question that
arises is whether by not placing the new swimming pool fencing where the
Council requires it {refer appendix D), would this significantly increase danger 10
young children.

154 To reinforce this fact we quote from a letier provided by Waitakere City
Contract Solicitor, Brigid McDONALD sent to Mr SOWTER and dated 23
March 2004;

“in response to your first guery, | can confirm that the Councif is satisfied
with the standard of the fencing provided on three of the sides pool (sic)

Al4
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17.

18.

10.

20.

{aside fiom the gate). However, the Councit considers that an additional
fence is required between the decking that is level with the swimming poof
and the two upper decksflawn tc ensure that the immediate pool area is
fenced off”

16.2 1t is on that basis thalt we believe that the sole guestion to be
considered s whether a fence, placed as per the diagram in
appendix D, would significantly reduce danger to young children.

I is our opinion that by not placing an additional fence in the area, as shown in
appendix D, this in fact would have no additional bearing on any safety issues for
any children whatsoever let zlone “significanily increase any danger to any
children”. i is our opinion that the existing swimming pool fencing does comply
with the regulations of the Fencing of Swimming Pools Act 1987 or at the very
least shouid be subject t¢ a Special Exemption.

To provide you with additional material we have attached with this affidavit and
marked as appendix E a set of colour photographs of our property showing not
only the swimming poo! area but also the other living areas within our
boundaries.

As shown in the photographs the only access to this lawn and garden area,
under question from the Councii, is from within the inside the existing swimming
pool area itself. Access o the lawn and garden area from the rear of the address,
as shown in photographs 7 — 9, is not possible as swimming pool fencing has
been installed thus not allowing any access. What can be seen in these
photographs alsc is that the rear of our properly is not an area that is easily
accessible and one that voung children would not play in, in any case.

Photographs 12 and 13 show that on this side of our address {opposite to the
swimming pooi} it houses the main children's play area and ciothesline. Qur
address does not have a vegetable garden. The significance of this aspect is that
the lawn and garden area within the existing swimming pool fencing does not
have any other function other than being omamental, therefore it is an area that
would not detract our attention from children that may be in the swimming pool,
as it serves no other functionality.

Should a fence be installed in the position the Council has requested, as shown
in appendix D, a gate would also be needed o provide access to the lawn and
garden area for the scle purpose of either mowing the lawn or tending the flower
garden. This would mean that the only access available to that lawn and garden
area woulid be by firstly accessing the swimming pool area ifself.

Al
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24.

25.

26.

Justice RANDERSGN’s decision

Attached with this affidavit and marked as appendix F is a copy of the judgment
made by Justice RANDERSON on 1 Oclober 2004,

In paragraph [38] of this judgment Jjustice RANDERSON cleariy states and we
guote;

“There can be no guestion about the purpose of the Act because it is clearly
stated in the long tifle. The stalutory intention fo promote the safety of young
children is also emphasised in $6 which provides that exemptions from the Act's
requirements may only be granted where danger fo young children would not be
significantly increased in doing so”.

We believe that the underlining focus of Justice RANDERSON's decision passed
down in respect of the Fencing of Swimming Pocls Act 1887 is that the safety of
young children is paramount.

Further to that fundamental reason, as stated by Justice RANDERSON, is that 2
special exemption pursuant to Section 6 can only be granted as long as it is
satisfied that it would not significantly increase danger to young children.

From the facts we have outlined in this affidavit we believe that the existing
swimming pool fencing present at 70 Manhattan Heighis, Glendene is such that
by virtue of the provisions of the Fencing of Swimming Pools Act 1987 it clearly
satisfies an exemption to be granted as set out. We believe that the placing of
additional swimming pool fencing as shown on appendix D would provide no
additional safety measures to young children and that the swimming pool fencing
at our address is such that it is clearly the purpose for which this clause was
designed.

We request that from the facits we have outlined in this affidavit that you please
grant us a Section 6 exemption pursuant to the Fencing of Swimming Pools Act
1987 and therefore allow the Council fo issue us with a code of compliance
certificate.

We thank you for taking the time to consider this application and trust that you
form the same view as us.
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N-LBRAHAM P B GRAHAM
Dated _l¢ | 205 - Dated 0l 5
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CODE COMPLIANCE CERTIFICATE NO: ABA 99003068
Section 43{3}, Building Act 1991

ISSUED BY:
BUILDING CONSENT NO: ABA 89003065

WAITAKERE CITY COUNCH

{Insert 2 cross in cach appiicabie box. Anach relevant documents).

PROJECT

PROJECT LOCATION

|

Adl X

I

intended Usel(s} in detail:

Unknown

Proposed Work:

Bedroom and sunroem additions tec existing house
Intended Life:

indefinite, but not less than b0 years

Name: SOWTER,"JOHN GRANT

Sireet Address:

7O MANHATTAN HEIGHTS,

)
m
sl
L
M
-
e

. WAITAKERE CIT

Meaiing Address:

C/- GEOFF BRCWN DRAUGHTSMAN
12 RANGITATA PL

LYNFIELD

AUCKLAND 1007

Property Number: 38788
Vaiuation Roli No: 33320 71004

Legal Description: LOT 4 DP 102988

— the bullding work under the above consent.

Signed for end on behalf of the Coungil: i
\ I i, z
s e . —

\
Name: R .

Fositicn: Building/Plumbing-ane-Drainage Surveyor

An interim code compliance certificate in ras

X A final code compliance issued in respect of ali of the building work under the sbove Building consent.

peci of part only, as specified in the attached particulars, of

This certicate is issyad subject to the conditions specified in the attached .. page(s) headed
n nop i - s [ L B = R i FH .
Scope and Conditicns of Cade Compliance Certificate No. ABA 88002065 being this certificats;

Date: Z21/0%1/2000
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