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1 APOLOGIES
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2 PROPOSED HIGH COURT APPEAL - KITEWAHO BUSH RESERVE COMPANY
LIMITED

PURPOSE OF THE REPORT

The purpose of the report is to obtain the Council’s approval to lodge an appeal in the
High Court.

The appeal would relate to some aspects of a decision by the Environment Court in
relation to declarations and enforcement orders sought against the Council by Kitewaho
Bush Reserve Company Limited.

BACKGROUND

Al-Ad4 A report from the Council's solicitor as attached at pages Al to A4. The report
summarises the background to this matter and discusses the issues raised by the Court’s
decision.
ISSUES

Section 114Q of the Local Government Act stipulates matters that can be delegated to
Committees and Subcommittees. A specific exclusion applies in respect of a decision to
initiate proceedings in the High Court. As such, Council itself must make any decision to
lodge an appeal in the High Court. It is noted that any such decision would need to be
made at the Council's December meeting so that the appeal can be filed within the
appeal period.

If Council elects not to file an appeal in relation to the matters of concern, it would be
obliged to adhere to the direction contained within the Court’s decision. This would
effectively constrain the Council's powers in relation to the processing of resource
consent applications and would impact significantly on current practice and
understandings adhered to by other territorial and regional Councils with regard to the
Resource Management Act consent processing.

RESOURCES

The appeal will incur some legal costs. However, because the appeal would be confined
to a point of law it is anticipated that the legal costs would not be substantial. It is
possible that the Auckland Regional Council may consider joining the Council in lodging a
joint appeal and facilitate an arrangement to share the legal costs.

The Regional Council were a party to the proceedings before the Environment Court and
would also be affected by that part of the Court’s decision that relates to Sections 91 and
92 of the Resource Management Act. The possibility of a joint appeal will be explored
further prior to the appeal period expiring.
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Council 2 19 December 2001  ™aitibhere Ciy Do
RECOMMENDATIONS
1. That the information be received.
2. That Council authorise the lodging of an appeal to the High Court against the

decision of the Environment Court in proceedings ENF147/96, ENF148/96,
MIS005/00 and MIS050/00, limited to the Court's rulings on Section 91 and
section 92 of the Resource Management Act 1991.

3. That the Service Manager: Resource Management and Building and Manager:
Legal Services be authorised to liase with the Auckland Regional Council to
discuss the possibility of a joint appeal with that party.

Report prepared by: Philip Brown, Service Manager: Resource Management & Building
and endorsed by Graham Wakefield, Manager: Legal Services.
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3 LOCAL GOVERNMENT BILL - FORUM FOR ELECTED MEMBERS

PURPOSE OF THE REPORT

A5-A6 To inform Councillors of Local Government New Zealand’s Forum for Elected Members
on the Local Government Bill to be held in Wellington on Thursday, 7 February 2002, as
attached at pages A5 to A6.

BACKGROUND

The Forum is designed to inform participants of the content of the Bill, provide an insight
into Local Government New Zealand’s draft submission on the bill and the opportunity for
comment on that submission.

ISSUES

The matter is brought before the Council to approve participation at the Forum. 1t is
suggested that the participants be, the Mayor, the Chairpersons of the City Development
Committee, Environmental Committee and the Finance and Operational Performance
Committee.

CONCLUSION

Local Government New Zealand are to hold a one day Forum on the Local Government
Bill in Wellington on Thursday, 7 February 2002, it is suggested that Council be
represented at the Forum by Mayor Bob Harvey and the Chairpersons of the City
Development Committee, Environmental Committee and the Finance and Operational
Committee.



Agenda - Emergency

Council 3 19 December 2001  ™aitibhere Ciy Do
RECOMMENDATIONS
1. That the information be received.
2. That Mayor Bob Harvey, and the Chairpersons of the City Development

Committee, Environmental Committee and the Finance and Operational
Performance Committee attend the Local Government New Zealand’s Forum on
the Local Government Bill in Wellington on Thursday, 7 February 2002.

Report prepared by: Sharon Simiona, Committee Secretary.
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4 ROLES AND RESPONSIBILITIES UNDER THE RESOURCE MANAGEMENT ACT
1991 - SEMINAR FOR ELECTED MEMBERS

The purpose of this report is to inform Councillors of the New Zealand Planning Institute’s
Seminar on Roles and Responsibilities Under the Resource Management Act 1991, in
Auckland, on Monday, 4 February 2002, and to ascertain participation at the Seminar.

A7-A8 It has been suggested that members of the Hearings Committee would find the content
and interaction with the other local authority’s elected members extremely beneficial, and
therefore may wish to attend. A copy of the Seminar’'s content is attached at pages A7 to

A8.

RECOMMENDATIONS

1. That the information be receive

2. That attendance at the New Zealand Planning Institute’s Seminar on Roles and

Responsibilities Under The Resource Management Act 1991, to be held in
Auckland on Monday, 4 February 2002, be considered.

Report prepared by: Sharon Simiona, Committee Secretary.
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Otfieo ddoress Mail ad07ass Telgphone: {091 379-4196
22 Fanatisve Street Privawe Rag 92101 Cacsrnig: 1091 309-4276
Anckiand Auckland [MES R vaw 2D LN
Maw 2aaiand New Zeatard DX CP22001

Confidential

By Facsimile

Waitakere City Councii Contact: R B Enright
DX CX 10250

Auckland Mail Centre

Waitakere

Attention: Philip Brown/Elizabeth Wells

i 7 December 2001

Dear Philip/Liz

Appeal - Kitewaho Eavironment Court decision

tv

I refer 1o the final decision of Judge Treadwell dated 10 December 2001, and our

meeting to discuss this decision on 14"® December.

Although in overall terms, the decision is very favourable to Council, there is one aspect
{hat is of concern, where we consider that the Judge has blatantly erred in law. [ confirm
our recommendation that Council should lodge an appeal against this sole aspect of the
decision. '

[ have set out below some background for elected members, as well as an outline of
why we recommend an appeal. We also confirm that this matter merifs urgency
because:

a. _ Under the Local Govemment Act, a decision to Jodge an appeal must be ratified
- at a meeting of Counctl:

b. This is the last meeting of Council prior to the Christmas break, with the next
meeting of Council being in Fehruary 2002.

The Court's decision was received on 11 December, and the appeal period for
lodging an appeal to the High Court will expire on or about 25 January 2002,

o

Background

4

In 1996 Kitewaho Bush Reserve Company Ltd and associated companies (all being
under the direct ot indirect control of Mr Peter Mawhinney) (“Kitewaho™) lodged
proceedings in the Eavironment Court against Council relating to a number of

.-.! KPMG Legat is an intapendsnt law firm and i incorporates iha b
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subdivision consent applications.' These applications sought to subdivide land owned
by Kitewaho in Anzac Valley Road, Bethells. Each subdivision application is complex
in nature but generally seeks to create a Iot density well below the 4ha minimum site
size requived in the Foothills Human Environment. Normaily such subdivision
applications would be treated as non complying and would be publicly notified.
However Kitewaho attempted to argue that the applications were in fact either
permitted, controlied or limited discretionary, such that Council would be obliged to
grant consent on a aon-notified basis.

5 A number of technical arguments were made by Kitewaho to justify this position.
However one of the key legal arguments related to the use of common areus to ‘ratchet’-
up the theorctical lot size for each proposed lots. For example, in one of the applications
lodged by Kitewaho, a total of 90 lots was proposed in a 1ota! site area of about 125ha.
Normally, a site would need to be 360 ha in size to create 90 fots of four ha each. Under
Kitewaho's common area approach, each lot was represented to be 4ha in area, howevet
mast of each lot would be ‘common area’ shared with numerous other lots.

Sections 91 & 92 of the RMA

6 Whenever Council officers process a resource consent application they are required to
consider, under s01 RMA whether additional resource consents should be applied for;
and under §92 RMA, whether further information is required from an applicant to
easure that a full assessment of effects has been undertaken.

7 In relation to Kitewaho's applications for consent, advice was received from the
Auckland Regiona] Council (“ARC") that ARC consents for stormwater and other
matters would be required. Based on this advice, and at various times, Council officers
issued notices under $91 RMA deferring Kitewaho's applications until such time as
Kitewaho had applied for the necessary ARC consents.

8 $91 RMA provides :

1) A consent authority may determine not to procesd with the

notification ot hearing of an application for a resource consent if it considers

on reasonable grounds that

- (@) Other resoutce consents under this Act will also be required in respect

of the proposal to which the application relates; and

(v 1t is appropriate, for the purpose of belter understanding the nature of
the proposal. that applications for any one oc more of those other
resouree consents be made before proceeding further.

9 As set out above, Council officers zre entitled to issue a 591 notice where other consents
are required and it will assist the understanding of an application for consent. Applicants
have a right of appeal where they disageee about the need to obtain further consents.

10 Councillors will no doubt be familiar with s92 RMA — that provision entitles officers to
require applicants for resource consent to provide additional information to assist
Council to evaluate the potential effects of activities. S92 RMA is trequently used by
officers to requite assessments on such things as traffic effects, noise effects, ecological

' Some of these subdivision applications were Todged in 1996 or carlier; some were lodged between 1996-
2000, prior to the Environment Court hearing,

2
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effects, etc. An applicant would nonnalty be required to futly comply with a s92
requirement.

Judge Treadwell’s deision

I As stated above, on the whole the Judge’s decision is very favourable 1o Council. The
Court has found that Kitewaho's proceedings were an abuse of process, and the
proceedings have been struck out, apart from as they relate to ss91 and 92 RMA.
Council will shortly be filing an application for costs against Kitewaho.

12 (n r&lation to ss91 and 92 RMA the Judge has ruled that:

«__ Should the Council endeavour to use s91 or 892 procedures for the purpose
of avoiding making a decision if & decision is requested by any applicant then
it may find itself facing an order For costs. The sections are not 1o be used asa
delay mechanism. [f an applicant states he Is not prepared to comply with s91
and 592 roquests and requests & decision then Council can simply refuse
cansent leaving the matter for later determination by the Court.”

15 We consider that the Judge has erred in law in this approach because :

a. Whether or not an applicant for consent agrees that fusther consents or further
information is necessary is irretevant : the legal test is whether the additional
consents are required and will better assist Council's understanding of an
application (s91 RMA) or whether additional information will assist Couneil to
assess an application including its effects (S92 RMA). Otherwise it makes it too
easy for an applicant to refuse to cooperate, with the net effect being that
Council officers then have 10 continue processing a poorly prepared application.
Inevitably that will result in officers having to spend more time undertaking
theic own appraisal of an application - so that they can prepare the planner’s

report, as required by the RMA.

b. 1t is simplistic for the Judge 10 suggest that an application can simply be refused
if an applicant refuscs to comply with 5591 or 92. Council is still required 10
determine the status of an application (eg controlied, discretionary, non
complying), assess its relevant cffects, assess who may be affected by the
application, assess whether 10 notify an application, and ensure that a holistic
appraisal of an application, taking into account all relevant effects, is
undertaken. To undertake these activities Council must be able to rely on its
powers under s91 and 92, and not have to rety upon the agreement of an
applicant,

. The suggestion by the Court that 5691 and 92 cannat be used as “a delay
mechanism’ is also rejected : these provisions can be legitimately used 1o ‘stop
the clock” where an application is inadequate.

d. The decision is potentially far-reaching in its consequences ! if applicants were
to routinely refuse to comply with ss91 or 92 requests then this could have
significant implications on Council’s ability to process resource consent
applications.

Summary

. . 3
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In summary then we recommend that Councit lodge an appeal against the Court’s

14
decision, as it relates w 591 and 92 RMA.
Recommendations :
a. That this report be received.
b. That Council authorise the lodging of an appeal to the High Court against the
decision of the Environment Court in proceedings ENF 147/96, ENF148/96,
MIS005/00 and MIS050/00. The appeal is 1o selate to the Court’s rulings on $91
and $92 of the Resource Management Act 1991.
¢ That the Service Manager ; Resource Management and Building be authorised
to liaise with the Auckland Regional Council to discuss the possibility of a joint
appoal in relation to (b) above.
15 Please let me know if you require further information.

Yours sincerely

Robert Enright

Parmer
B13510225 rhe

Telephune:
email.

cel

(09) 375 1134
renright@kpmg co.nz

Graham Wakefield, by fax §36 801
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